yIMAA - o002/ -2y |

CONPLETED masonm o

AIDE MEMOIR.

1920, Jonea-Strauchan-Ormsby Commission reported that penalty

imposed on Whakatoheas was greater than their deserts.
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1927. Confiscated Lands Commission reported that confiscation
was, 1n the case of Whakatoheas, excessive to a small

extent and recommended that & yearly sum of £300. 0. O

should be paid for the purpose of providing higher

.

education for the children of the members of that triba.

1928, KMaori ¥'s.P. recommended yearly payment of £450. 0. O.
1938. In discussions with Hon., Mr. Langstone, representatives

suggested an annual payment of £1000. 0. 0., About 1,300~

1,400 members in t riba.

Amount suggested for settlement is £15,000., 0. O-to be
used in purchase of land,
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The question of the justice of the eonfisscation of the
lands of the Whakaiohea tribe was ene of the matters which was
mzmwmwnmmwuum1mw.w@
for inguixy epd reporls The persommel of this Comuission
comprised Chief Judgs Jonss of the Native Land Cours, ir, Jon
Strenchon, & formsy Under-Searviary for Lands end Xr, John Ormely
on enlightensd half-gasts Maori. '

The opaning santence of this Cammisalon's report reads
an follows, namalyte

"This 15 a emplaint from the Whakafohea Xative Tride, who
belonged o Opotidd, They say tha$ when theiy lands
wore confis cated in 1866, for the murdey of the Rev, Er,
Volkner om the @nd Harch 1865, thay were wndnly punished
by the depMvation of so moh of thely lands,”

The repord of the Comsigaion then prooceeds to give a careful
review of the fasts whish gave rise to the astion faken bty the
Governmant to confiesats the lands snd sfter dlscussing at
length the opposing views as t0 justification for the policy of
confiscaiion concindas as follows, nasglyi~

"It would seem %0 us that righteous indignation st & very
dladolisal mrder parily seayed the fulgment of Doss who |
advised and suthorissd the ecnfisoation of such & layge |
ares, The punishment of the astual perpatrators was en
mmmmutmummm
umumummmuw
Nor, spperenily, was the faod suffistiently conpidared thal
ths arch~orimingl was of mnothey tride altegothers Bo
doudt the Whakatchsa tribe wes carried amey by fanatiotmn,’
and was equally responaidle,
mmmmmmmmmﬁr

flicted cn the Whakstohss by & pmitive expedition in ‘}\
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1865, and tha$ the astual offenders weye captured end
dsalt with asoording te the civil law, should have had
some effect in lighteaing the punistment that was imposed
o the tridbe by eonficeating se much of their land, But
a8 s fa0% the lands were cui oy end partly sald and dsald
with before the prineipel offendsr (Keyeopa) was broughd
to justics. ™o have not sufficient material before us
%0 say whai would have boen a falp and Just area to com-
riscats nor do wo think ({4 wiss teo go intse that gueation,
¥e have no hesitation, however, in effimming that, Judged
by the light of mibsequant events, the penalty peld by
the "hakatohsa Tride, great as was their offence, vas
hasvier than theiy &sserts.” '

The report of Chief Judgs Jones' Corxxission, it will be observed,
found that the penalty ixpossd an the Fhakatohea tribe for the
&cts of redellicn of its merdors was expessive. But the
Cormission 414 not express ey opinion as to the exteant of exvesy
nelther did 1t nalke sy recomendation noy venture sy suggsstion
o8 to wvhat would ds a reasonadls ocompensatien to maks to the
nambers of the tride by way of relief,

Ths petitione which were sulmitied to the Rayal
Cormission presidsd over by Chisf Judge Jones were therefore
enonged those inslnfed in the schednle to the Royal Cormisaion
eppointed en the 18th Cetoder, 1526 the mambars of which eon-
prised the Mon. Mp, Justice Bim, the Msn, Kr, Vemon X, Reed and
ur, wWillimm Geo oo

It % .oowady been mentioned tha$ the Rev, Kr,
Volimer was mirdeved bty the Natives at Opotiki on the 2nd laveh,
1855 bat owing to the dlstoybed state of the Distvict no Lrmed.
iate attept wves mads to pmish the murderers, slthough a
akiyeigh took place sbout the 218t Hay, 1865, by sn expedition
undsr Capiain Premantls in an attempt to seiss ons of those
irplicated. DBut en the T7th July, 1865, Ep, FPulloon end others
mmﬂﬂnﬁ%hthﬂhmﬂlth’



to dsspatch a punitive expedition. In the Proclsmmation of
Peace in respect of the previous war, dated the 2nd Septexder,
1863, the following referense is mads 10 thase minders, namelyi-

"The Governa? {8 sending an expedition to the Bay of Plenty
to arrest e murdeyers of iy, Volknsr eand kK», Pulloon.
ITf they are given wp to justice the Govermor will be sat-
isfied; if not the Governor will selse & part of the
landg of the trides who conceal thess mrdarers, and will
use them for the purposs of maintaining pease in thai part
of the souniry and for providing for the wvidows and relat-
ives of the murdared pecpls.”

An axpeditien followed, ssalsted by the officers and men of
Holfe8e "Drisk" end some of the murdsrers of Mr, Fulloon and Ur,
Volkner were secured, On ths 50th Decswber, 1863, ir, Stafford
decided that the prisonsrs should de tried by the Civil Courts,
which event took plase a few months later,

0n the 17th Jemuery 1866, an Opder in Council wes
issued eonfisocating all the lands of the Hatiwes within the Day
of Flanty dietriot as dsfined in the sschednls to the Order in
Council. This was latey emended - en the {at Septevber 1866 <
by altering the boundaries snd dating the taxing as from thas
date., Any dafect in the Proclazation was spparently relisved
by the Ast of 1866, passed later, which expreasly walidsted all
rroclamations thsretafore mads,

on the 2314 Maroh, 1866, the Governor reported that
he hed visited Opotixi, azong othsy plases, and that he had
found the Eanhan fenaiics entirely subdued, end tranguility
fully established,

With regard t0 the area of land confiscated in the Bay
of Plenty, Judge Jones' Commission in ita repert has saids

"As far as we can gathay, sbout L4O,000 esres in all were
taken from the Whakatane a&nd Opotiki Hatives., The lattar
are the ¥hakatshea Tribe, In the first Proclamation
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about 87,000 sures as we undapatand 1¢; belonging to the
Arswa Tribe, wore erronsously inclofdsd, and ware restored
to themy end edout 40,8352 mores at the sastern end ware
abandsned., This laft about 312,168 acres, out of which
3,832 asres were adeorbed by old land claims leaving
308,36 sares, Fryom the informtion suppliod us we have
reasan 0 belisve thad the arva taxen within the vThake-
tehea Block was 173,000 acres, or abou$ half thair total
posssssions, and all the fist and ussful land, 0u$ of both
tlocks there was reqnired for the military settiere mn
area of 235,461 scres, and apparently 204,213 sgres, inclnd
ing 96,261 asres swarded to loyal Natiwes were retwrned to
Natives. As far as we can lemrm only the Opape PBlook,
20,326 egrea in all, were returpnsd to Whmkatchea., The
omsequence 1s that sfter vericus scles to the Orown, the
¥hakatohsa have, imsluding t(he land returned to them, a
total cxrea of 38,449 eores, The Goverrxent is not, of
coures, reaponaible for the sales, bul tha lsnd sold was
the inland portion af the land left, and which was not eo
usaful to the Natives eas the former settlemants from vhigh
thay had been remowved to Opape.”

The question of the area of lapd confiscated end taken from the
thakatchsa Tribes 18 set out in the repesi of 0w Coxxilsalon of
the 16th Cotober, 1926, The figures given diffey alightly
from those given in Judge Jones' Commission end fur that reason
the extract from the repory of the formey Commission ia here
quoted, which is & follows, namalyi-

"The total sres incinded in tho proolaimed distriet was

448,000 aores. Of this, 118,300 ecpes were reatored to
loyal Nativesa end 112,300 ecves to redel Natives. ' There
wes an ayvea of 6,30 soyes which had bean s0ld privetsly
bafore the confis::-tion, 80 that the avea finally eanfis-

catod was 291,06 wsves (T 210,060), The $ermitory
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confiscated included an area of 87,000 acres which was
claimed by the Arswes, and was osded to them, This
claim was disputed by the Ngutiewas, who sald that thig
area belongsd to them, I1f the area bo treated as belong-
m&mmu,bﬂpumhlww‘him
Gdres, mnd wvare lefd with 50,321 ssyes, which was increase(
by grents t0 77,870 ecres, The Pharatohsss had origine
ally 491,000 asyos and were left with 347,130 scres, The
Tohoes had originally, 1,249,330 asres, snd wore loft with
15235,548 asres. Those figures ave besed en the tribdel
boundaries as given on what is known as Hesply's plan.
There 1s soms disputs as to the correctness of the bound~
aries as ahown om this plan,”

The confisoations in the Bey of Flenty incluled the lands of the
mm:tmtmunnntmnormmmtﬁh,
vhich is ths tride which cooupled the lands in the Opotikt
Listricts. The Military cperations of ths Colony had been
carried cut sgainsd the t rides {n bdoth distrigts. The murder
of Mr. Volkney cogurred a$ Opotiki end thas of iy, Fulloon ad
“hakatans, Both aots msy be asoribed to the fanaticisa of the
adhorents of the Zauhss religion introduged into the districts
from Tarenski by Ksreopa who later suffered the extyems penalty
for his part in the mindere, having been tried and convicted
foy the murdeys in the Suprame Courd at Anoxlend whare he was
hanged {n 8%,

Counsal for the Natives defure the Non, ir, Justioce
Sim's Comuisaion exfimitted that there should have deen no con~
fiscations in the Bay of Plenty Distristj that the asts of the
Natives in cormestion with the deaths of My, Volkner and ur,
Fulloon were cases of mdsy, On this point he gdmitted thads

"Voliney's dseth, which cocurred on the 2nd Mawch, 1865,
vas treated by the Coverrment as mpdsy end nothing less
than murde®s 1% vas not treated as part of an ammed
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rising in this dlstrist. 3o attempt Dy be nads toshow
ths contrary. Ny enswer for ths present at any rete, is I
gubmi$, & sufficient ans: the Governmeny treated it as
mrder and not as dbeing in the nsture of Pedellion,®

In support of his sudmisaion that the Govermment treated the
dsaths of these two mom e 8 6859 of muNsP, N». Smith gioted
an extract from s lstier fyem the Native Minister (ip, Fitagerald
to the Realdsnt Ragistrets sl Whatavhata dated the 22nd August,
1865, as follows, nunalys-

“The mrdsrers of Kr, Volkner and lir. Pullson mist bde

arrosted end drought to justise. The Government is about
to igaue a yroclsstion of psape, Lringing the wvar to a
rinal eonclusion; end offering pardon to all exoept to

those who have comxitted some of the worsd murdars - thal
18 mrdsrs thal no state of war could jestify or excuse,
Fith these exoeptions pease will be affered % all, and o
more 1and will be taken, At the sesw time, whils oo

furthey steps will be taksn against redels, & strong

expodition is sailing to Opotiki 4 arresi the mirderers
of HMp, Volkne® and Ky, Pulloon, and if not given wp, thelr
lands will be takem to provids the cost of eatsdlishing @
police fores iR the digtyiet, The same policy will be
pursasd 18 all futuye cases of mupder, cnder an Aot now
passing, of which I eend yeu a 003y, All this you mat
explain to Thosgpson (wirem: Texihana) 60 thad he mey fully
understand that vhilst the Oovernmmt will take no further
steps tc punish those who have boen in s agninst the
Queen, 1t is resolved te pud down all acts of violenoce,”

cmtmmmmtemmmmeum

*Following en that lettey (v, Pitzgerald's guoted edeve),
vas the pblication of the proolamation 1taslf om the 2nd
Septender, 1845, and the nexi was the proclamation of



Te

martial law on the Lih Beptanbder 1863, eontainsd om page
267 of the Caseite of 1863, when martial law wes proclaimed
in Opotiki end Whakatans. The British ferve sent %0
capture theee mnpdsrels landed at Opotiki am the 8th
Septembery 1865, just six months after the murdey of My,
Yelknery)} 0 the Geovernment took a long time to consider
that this was necsssary. ‘hen the forée came here thay
moat with no fortifications or redoudbts.”

Counsel then proceedsd $0 Qots extrects from Oowesn's History
aof Kew Zsaland Wars to show that in reality 3w tyoops 4id not
have nany engagssents in the distriet, and had no real troudls
at all,

The delay oo the part of the Coverrment to take prompt
and effsctive moasures to apprehend the mrdsrers of kr, Volimer
is referred to in the report of Judge Jones' Comzisaion which is
Qquotad earlier in this review and is there asoribed to the dis-
turbed state of the dlstrict, and nention is made of a skirmish
having taksn plses oa the 21st Mxy, 1868,

Counsel for the Crown in replying to the subdmissions
of Counsel for the Natiwes after eiting extrasts from Cowen es
to the fighting betwsen the opposing ferces saids

"Now, I have cited these extrests from Cowsn to show that
whils defore the mpder of Fulloan and Volknay, ¢f a time
vhen there was 1o agrossion nor the faintest hint of

sgresaion on the tribes of the Bay of Flenty Distrist,

thesw trides - nmmly the Fhakatahea, Ngatiawa, Tuhos -
wore engagsd in an aotive and well orgmnised attespt to
Join the waiXato redels in the Walkats, end I cite 1% fur-
ther fer the purpose of showing that the statemsnt mads
by oy friands, that the Whakatohes, Egatisma and Tuhoe

Tribes were loayal and peece loving trides, is not correct.
I ehall now proceed to deal with the Opotixi expedition,
which followed en the mnwder of ¥r VOlRAGP: oo o0 oo




But I do mot purposs entering upon a detailed sccomnt of
the murdsr becauss it is sudmitted thad although the
Governagnt sy heve taken inte ssoount the murder of
Voler when making the confiscation, the real justifi-
cation for the sonfissation was the ocontimmed warliks
hoatilities to the Goversment bty the trides oonosined,
hostility which begsn long bafore the murder, and whieh
continued after, and of which the muyder mey be sald to
have been aymptomatis, 1 shall now proseed to show that
following the murdar there were ssyious sots of redellion
by the Fhakatohea Tribe. .. ee VYnon the Oovernment
attempted .. .. .. to enforoe the Oriminal Law by the
arrest of the mpdsrers thsy were mst By what I think ean
be shown to be -~ vory considsaradble opposition on the part
of the Whakatoehea Tribas. "

In suppord of his suimissions as above, Counssl for ths Crowm
then proscosdsd to refer the Camxission t0 certain eitations from
Cowan's Hitory of the Hew Zealand Wars (Volume Il commencing ab
page 102).
FHo attapt is being made in this review eithsr to

Justify or condemm the sonfiscation of the Whakatohsa Tridal

N 1onds but merely to zive a dyief outling of the main sudmissions
which were mads %0 ths Bayal Commission whieh was st up to
inquire into and report upoh certain sspects ef the matter and
out of ths report of which the recammendation wes mads which 4
to be discugsed by the repressntatives of the Eatives and the |
Government,

into end report wpon wore a8 followsi-

1. vwhother having yogard to all the ¢iroumstances and
necessities of the pariod Guring whitch Proolsmations
end Orders in Counoil undsr the sadd Aots ware mads
end eonflscations effected, such oanfiscations or ay
of thom excseded in qQuantity vhal was falr and just,
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whather es penalty for rebellien end othar asts of
that nature, or as providing for protection by settlo-
mont es defined 4n the sald Acta,

Whether eny londs &noludsd in any confiscation were of
such a nature as that they should have been exaludsd
for somo epecial reason,

thothar ey, and, if 80, what Hativea (having title op
interesat in the landa confismsated) are in your opinfon
Justly entitled to claim compensation in respeod of the
confiscation of guch title or intereat, and, if eo, what
Hatives or classes or families of Hativos are now en-
titled by descant or otherwiss to claim to receive sugh
compensation,

thethar rescrves or othor provision eubsequently mads
for the support and maintanancs of Natives within cns
or more of the classss oxceptsd by ths sald nsotion five
ware in regard to any particular tribe or hogu inads-
Quats for the purposs,’

In ita report to the Governar-Gansrel pupsuant to the Coamissicn
1g3usd to them, the Commission . has salds

“Slie I8 48 cloar that tho Natives of Opotiki and whaxatane

57

ware enguged in rebellicn egainst Her Majesky's
suthority when they resisted with ayme the advance of
the forces sent out to capture the murdarers, Thely
mm.tmm.ﬁwmmwmm
Eesland csttlements Aot, 1863, end the Governor was
Justified in confiscating their lands as e penalty
for thair vedollicn,

The whakatohea Tribe have in their favour the report
of the Commiseion which sat {n ths yoar 1920, Tho
congluding sentances of the report are theass ‘ue
have not sufficlent matarial bafore us to say what
would havo besn & faly and Just area to confipcate,
nor do we think 1t wiss for us to po into thad quest-




10.

fon, We have no hesitation, however, in affirming
that, judgad by the light of subeequent evenis, the
penalty pald bty tho Whakatohea, grest as was thaly
offence, wes haavier than thsir deserts. '

Yo heve considsyed the matter carefully, end we think
that, exoopt in the ease of the Whakatohsa Tribe, tha
confiscations tn the Bay of Plonty d4id no$ exaesd whal
wes falr mnd justs In the case of tha whakatohea
Tribs $t was exvessive, we think, btut only to a soell
extent, and wa rocommend that a yearly sum of £300
mumammmupmmm
edncation for the ¢hildren of the mezbare of that
tribe, ™
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WHAKATOHEA CONFISCATION,

REPORT OF NATIVE IAND CLAIMS COMMISSION ON THE

See Parlismentary Paper G,=-5/1921, Sesgion I, pages 24-27.,
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T WHAKATOHEA CONFISCATION.

-This is a complaint from the Whakatohea Native Tribe, who belonged to
Opotiki. They say that when their lands were ‘confiscated 1n 1866, for the
murder of the Rev. Mr. Volkner on the 2nd March, 1865, they were unduly
punished by the deprivation of so much of their lands.

" The facts which led up to the confiscation were shortly as follows: The
people of the place had sympathized with the Natives engaged in the Waikato

War, and some of them had taken part in that war. When the wave of Hauhau °

fanaticism passed over the Native race it is said that no spot was more prepared
to receive it ‘than Opotiki. “ Their cultivations,” it was said, “had been
neglected, and a low fever caused by lack of food had carried off more than one
hundred and fifty persons.” It was in these circumstanoes that Rev. Mr, Volk-
ner, who was not altogether in favour among the Natives, and despite warnings,
resolved to leave Auckland and to revisit them, carrying with him wine and
quinine, though he considered it doubtful whether they would take such things
from his hands. Meantime, towards the end of February, 1865, the Hauhau
apostles under Kereopa and Patara arrived from Taranaki and Taupo, carry-
ing with them the head of Captain Lloyd. At Whakatane they expressed their
intention of giving Mr. Volkner orders to leave, and if he refused he would be
killed, The Hauhaus arrived at Opotiki about the 28th February, 1865, and
Mr. Volkner about the 1st March; and on the 2nd March he was, after what
may be termed a mock trial, murdered under most revolting circumstances. The
actual murder was committed, it is said, by Kereopa, but there is no doubt others,
partially influenced by the frenzy of their new religion, were concerned in it
Three of the perpetrators were sentenced to death in March, 1866, and another
suffered imprisonment; and Kereopa himself was tried, convicted, and hanged
in 1871, and died acknowledging the justice of his sentence.
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Owing to the disturbed state of the district no immediate attempt was
aade to punish the murderers, although a skirmish took place about the 21st
May, 1865, by an expedition under Captain Freemantle in an attempt to seize
one of those implicated. On the 27th July, 1865, Mr. Fulloon and others were
murdered at Whakatane by another tribe, and it ‘'was decided to despatch a
punitive expedition.” In the Proclamation of Peace of the previous war, dated ez, 1865,
the 2nd September, 1865, the following reference is-made : . The Governor is® ™
sending an expedition to the Bay of Plenty to arrest the murderers of Mr. Volkner

and Mr. Fulloon. If they are given up to justice the Governor will be satisfied;
if not, the Governor will seizé a part of the lands 6f thé'tribés who conceal these
murderers, and will use them for the _purpbsg"p'f"'ﬁmfiﬁfaij;i_qg_-'Egace in that part
of the country and for providing for the widows%ndtelatives of the murdered

people.” Two days later martia) law ,'ﬁ'a"s foclatt ned- thoughout the Opotiki
and Whakatane districts, -1 " o gk D MhiaiE A i )
An expedition followed, ‘assisted by theofficers’ amd‘men of H.M.S. “ Brisk,” 1868, A1,

and some of the murderers of Mr. Fullson-and Mr: Volkner were secured; and ™ -

on the 30th December, 1865,"%‘.?86&&6%&'\:1&61‘3“&3f;ﬁiii;jﬁ-'fs}lquIIﬁif;é tried by the

Civil Courts, which event toGk place a felw months Yater, -17:%%
On the 17th January,‘1866, an Order ‘in Coungif 4vad isé__ﬁed‘, eonfiscating all Gasiliz, 1866,
the lands within the Bay of Plenty’ district'as dgfined in the schedule; and this® '

was later amended, on the 15t September, ',1‘86'6&'_‘_'53!'-_"—&“&'1‘?(1%‘ tfie houndaries and Gaete, 1800,
dating the taking as froni that'date’™ - . E2 ol ‘J&‘r'-‘j'f!."c’-}"-f-'f'-':“ i Bt
On the 23rd March, '1866] - the *Géy‘é'rnbri';i':fﬁfﬁqa-;tﬁéﬁi-he_ had visited
Opotiki among other plaees; ‘dnd found the Haukay- fanatics entirely subdued,
and tranquility  fully 'é—s‘téﬁﬂgﬁéd}Z-?"-Ahjr'::‘d'ff&t‘n jn”the! Proclamation was
apparently relieved by the Actof 1866, pagsedla éi"T”iﬂﬁéH expressly validated

all Proclamations theretofore made:™ ' =) faxa7a-dotomm =5 -

Further than to reiterate that all the .prifcipal partiés concerned were
tried, convicted, and punished; and-that a’reserve of just over 20,000 acres was
set aside for the rebels, it is inpecessary to follow the histgry' further, since the
confiscation could only be hised &n the preceding” o¢curfences, and once peace
was restored and an amnesty granted it forgave dll7Atermediate offences. The
Whakatohea, however, claimSthat}’ii° 3dditios [ 80in; “nathing to aggravate
their crime, they actually dssitedTn Bringing ‘Thafafak-ofiender to justice.

To arrive at an undersfanding of Whether« e soifiscation was based upon
ﬁmség;ﬁq'es“iu'qde_r, which such a

justice it is necessary f,éﬁfg}}'g}:qﬁﬁfﬁé"tﬁé‘%ﬁpﬁ aige
confiscation could take pja,cg-r TS ‘P-"L'Béﬁ'ﬁ}g.’iio"ﬁ;*' 'ié"-ii'é'.j,édfén,the New Zealand
Settlement Act of 1863. "-qut‘ﬁé:\fﬁmﬁég@@‘ﬁ@éﬁs}gﬁh’ié was confined in its
operation to two years. By-the 1865 Act 1t was made:perpstual, save that no
more land could be taken after tHe"3cd Decembep "1B8Z niaking that portion of
it operative for four years it Z¥F." U2 3'?-_”‘5,’.{—5?4-?9':5; B ,

Prior to 1863 the colony'was it Ea"?éa“f;_ﬁiﬁil’é.}' fermignt with Native risings,
and it was suggested, ag a” means ’téf’p}ﬁénf'*thgfr; réciirrénce, the lands of the
Natives might be seized (see Siy Frederick ' Whitaker's' memorandum). There: 1864, A-L,
fore the New Zealand Settlément "Act of '1863 "was passed, authorizing the™"
Governor to reserve and set aside land"for military and other purposes, while
providing compensation for loyal owners whose possessions might be so seized. .
The Act was reserved for Her Majesty’s pleasure, and disapproval was with- 0 I
held subject to certain reservations, which, "as the Governor would exercise e
the power, the Imperial authorities evidently expected he would see observed. *PP-1.P-20:
These reservations or conditions are summed up as follows: “ They considered A At
that the duration of the Act should be limjted to a definite period, and suggested "
the period of two yéars from its enactment. "' They’ desired that the aggregate -
amount of forfeiture should be at once made knowr, and the exact position as
soon as possible; that an independent Commission, not removable with the
Ministry of the day, should be appointed to inquire what land should be for-
feited; that you yourself should be personally party to any confiscation, satis-
fying yourself that it was just and moderate; and that the lands of innocent
persons should not be appropriated without their consent merely because
it was in the same district as rebel property, and because 1t was required

4—G. 5.
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for European settlement, but only in case they had a joint interest with
some guilty -person, and in case of some public. necessity, as of defence or
communication. Her Majesty’s Government desired further that the groposed
Courts should have the power of compensating not only persons a solutely
innocent, but those whose guilt was not of such a character as to justify the

penalty imposed on them. - . With such observations as these, and -

subject to the requirements which I have described, the Act was allowed to
remain in operation (though still subject to disallowance) because Her Majesty’s
Government greatly relied on your own desire to guard the Natives from any
unnecessary severity; and on the conviction expressed by your Ministers that
as this would be the first, so it would be the last occasion on which any aboriginal
inhabitant of New Zealand would be deprived of land against his will”

The true construction of the Act and the instructions from the Imperial
Government seems to have been the subject of a struggle between the Governor
and his Advisers for many months. The position of the Government was, as
summed up by Sir William Fox on the 4th July, 1864, as follows : “ The inten-
tions of the government are precisely those indicated in the Governor’s Speech,
to which you refer. They have four objects in view in confiscating rebel lands
—first, permanently to impress the Natives with the folly and wretchedness of
rebellion; second, to establish a defensive frontier; third, to find a location for
the European population, which may balance fhe preponderance of the Natives
who occupy the rebel districts; fourth, in part to pay off the cost of 'a war forced
by the Natives upon the colony. While achieving these ends, they would reserve
for the future use of the Natives so large a portion of the confiscated land as
would enable them to live in independence and comfort, and they would secure
it to them by such individual titles under .the Crown as might tend to elevate
them above that communal system (or no system) of life which lies at the root
of their present unsettled state.” : i e '

In the reply of the Ministers to the Aborigines Society, of the 5th May,
1864, it is said the chief object of the Government,in confiscation is “neither
punishment nor retaliation, but simply to provide a material guarantee against
the recurrence of these uprisings against the authority of the law and the legiti-
mate progress of colonization which are certain to occur if the rebel is allowed
to retain his lands after involving the colony in so much peril, disaster, and
loss. . .. . But it is notand never has been proposed to leave them without
an ample quantity of land for their future occupation. A quantity much
larger per head than the average occupation of Europeans in this Island is
proposed to be set apart for them, on a graduated scale according to rank and
other circumstances.” ' :

A careful review of the different standpoints seems to indicate that the
Home authorities, while admitting the principle of confiscation, sought to confine
it within prescribed bounds, which were not, owing to the peculiar nature of
the tribal ownership of land, altogether applicable to the circumstances of New
Zealand. The New Zealand Government apparently claimed the right to con-
fiscate all lands (if all or some of the tribe rebelled), paying those who were not
rebels compensation either in land or money, and to utilize the remainder of the
land for public purposes.. Lo

* To any one acquainted with Native tenure it must be apparent that an
indiscriminate confiscation within a certain boundary, although practically the
only.one that would answer for settlement purposes, must work injustice in the
case of many individuals, since their shares.in the ownership of the land taken
would be by no means equal. Similarly, where the lands of two rebel tribes
adjoin, although both might be equally culpable, the exigencies of the sitvation
might require more to be taken from one tribe.than another; and it seems alto~
gether impossible to work out in practice those estimable principles laid down
by the Home Government, in which it required that the confiscation of territory
was “ not to be carried further than was consistent with the permanent pacifica-
tion of the Island and the honour of the English name.” There is, however, no
guide as to what set of circumstances will make the confiscation just or moderate.
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In this case, as far as we can gather, about 440,000 acres 1n all were taken
from the Whakatane and the Opotiki Natives. The latter are the Whakatohea
Tribe. In the first Proclamation about 87,000 acres, as we understand 1it,
belonging to the Arawa ‘Tribe, were erroneously included, and were restored to

them; and about 40,832 acres at the eastern end were abandoned. This left colonet

about 312,168 acres, out of which’3,832 acres were absorbed by old land claims, f:i:-grot].’?;ﬂ.

leaving 308,336 acres. ¥rom the information supplied us we Lave reason toG., p. 6.

believe that the area taken within Whakatohea Block was 173,000 acres, or about
half their total possessions, and all the flat and useful land. Out of both blocks
there was required for the military setulers an area of 23,461 acres, and
apparently 201,213 acres, including 96,261 acres awarded to loyal Natives, were
returned to Natives. As far as we can learn, only the Opape Block, 20,326
acres according to survey, and about 92,000 acres of other lands, or 22,000-0dd
acres in all, were returned to Whakatohea. The consequence 18 that, after

various sales to the Crown, the Whakatohea have, including the land returned Stou-Ngsts,
908, G-1u,
oL

to them, a total area of 35,449 acres. Lhe Government is not, of course, L
responsible for the sales, but the land sold was the inland portion of the land
left, and which was not so useful to the Natives as the former settlements from
which they had been removed to Opape.

Judging by later events it would appear that, as far as Whakatohea was
concerned, the confiscation of such a large area came Very close to that punish-

ment or retaliation that in 1864 the Government avowed was not its principal 1864, E-L,
object. The strong fecling at the time may be gathered from Mr. Stafford’s » %
speech in the House on the 19th August, 1868: “The honourable member Hansard,

,000 acres. He was ;‘_‘i”ilf""- 2

possibly alluded to the confiscation of from 400,000 to 500
prepared to say, if there ever was a confiscation which was deserved, it was that
at Opotiki. If there were ever atrocities unprovoked and utterly wanton and
diabolical in their character, they were to be found in connection with the
murders of Mr. Volkner and Mr. Fulloon, which led to the confiscation. Those
atrocities were committed upon unoffending men by a people whose lands had
never been invaded, who had been left in peace, and against whom no threat
had been held out. “They were committed without the slightest provocation,
by persons amongst whom Mr. Volkner had lived peacefully for a series of
years, labouring solely for the benefit of the very people by whom he was
barbarously murdered. If those acts did not call for confiscation, how could
previous confiscations be justified?” .

It would seem to us that righteous indignation at a very diabolical murder
partly swayed the judgment of those who advised and authorized the confiscation
of such a large area. The punishment of the actual perpetrators was an after-
event, and could not have been taken into account in assessing the amount of
land that should be confiscated. Nor, apparently, was the fact sufficiently con-
sidered that the arch-criminal was of another tribe altogether. No doubt the
Whakatohea Tribe was carried away by fanaticism, and was equally responsible.

In our opinion the fact that punishment was inflicted on the Whakatohea
by a punitive expedition in 1865, and that the actual offenders were captured
and dealt with according to the civil law, should have had some efiect in lighten-
ing the punishment that was imposed on the, tribe. by confiscating so much of
their land. But as a fact the lands were actually cut up and partly sold and
dealt with before the principal offender (Kereopa) was brought to justice. We
have not sufficient material before us to say ._wga.t would have been a fair and
just area to confiscate, nor do we think it wise for us'to go into that question.-
We have no hesitation, however, in affirming that, judged by the light of sub--
sequent events, the penalty paid by the Whakatohea Tribe, great as was their
offence, was heavier than their deserts.

SOUTH ISLAND CLAIMS.—EEMP'S PUECHASE.
; This is a mafter which arises out of a transaction entered into some
seventy-two years ago.
In the year 1848 the New Zealand Company was anxious to form a settle-
ment on that part of the east coast of the South (or, as it was then known,
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~ Middle ) Island now mostly included in' Canterbury. Being by law debarred
from dealing directly for the land with the Native owners, they approached
the Governor-in-Chief, who in turn gave instructions to the Licutenant-
Governor of New Munster (which included the land in question) to promote the
purchase from-the Maori owners. That the New Zealand Company was the
moving spirit in the matter seems clear from Lieutenant-Governor Eyre's letter
of the 25th April, 1848, in which he acknowledges receipt of Colonel Wakefield's
letter, on behalf of the New Zealand Company, * with respect to the contemplated
purchase of lands in the Middle Island; and stating the limits within yvhlch
you are willing to undertake payments in extinguishment of the Native title to
the land referred to.” So, in the instructions to Mr. Kemp of even date the
latter is referred to as * Commissioner to negotiate the purchase from the Natives
of certain lands required by the New Zealand Company ”; while Mr. Kemp
himself in his report of the 19th June, 1848, ventures “ to hope that the arrange-
ments I have made will meet with His Excellency's approbation, and at the same
time prove satisfactory to the principal agent of the New Zealand Company,
on whose behalf the land has been acquired.” - In addition, 1t is quite clear that
the New Zealand Company found the money required for this and adjoining
purchases. R :

Thie question of whether the Company or the Crown acquired the land is
not now of much moment as far as the actual ownership of the land is concerned,
since the Crown adopted and treated the contract as its own. But it does have
considerable bearing on the question of how much land the Natives thought
they were selling. They claim that they were told that it was a sale of, and
they were only treated with for, the eastern seaboard between two former pur-
chases, and that the consideration was never intended for more than that. Some
colour is given to this view by Lieutenant-Governor Eyre's strongly expressed
indignation at Mr, Kemp’s action in recognizing Native rights over a large
area, after being specially warned in a personal interview to guard against
the “ error of acknowledging a validity of title in the few resident Natives to
vast tracts the larger portion of which bad probably never even-been seen, and
certainly never had been made use of, by them; and that he [Lieutenant-
Governor Eyre] repeatedly and distinctly enunciated to you that it was only
rights or titles of the Natives, to the extent these might be found to exist, to the
tract of country referred to which were to be purchased "—evidently referring
to the theory (afterwards abandoned) that all land not actually occupied by the
aboriginals belonged to the Crown. Whatever may have been intended, it is
quite evident that the conveyance was drawn and executed so as to cover all the
land lying between the former purchases on the north and south, and the east
and west coasts of the South Island, except Banks Peninsula—somewhere about
90,000,000 acres in all. ¢

From the records we gather the following history of the ‘events leading up
to the sale: Somewhere before the 17th March, 1848, Governor Sir George Grey
visited the South Island, and there * found, upon conversing with the principal
chiefs of that Island, that they had all acquiesced in the propriety of an imme-
diate settlement of their claims to land upon the following basis: that the
requisite reserves for their present and reasonable future wants should be set
apart for themselves and their descendants, and should be registered as reserves
for such purposes, and that they should then relinquish all other claims whatever
to any lands lying between the Nelson and Otago Blocks, receiving for so doing
such sums as might be arranged, in four annual payments. Upon considering
the number of Natives between whom the payment agreed upon was to be divided,
it appeared to me that a total sum of £2,000, in four annual payments of £500
each, would be as large an amount as they could profitably spend, or was likely
to be of any real benefit to them” On his return to Wellington he communi-
cated verbally with the Lieutenant-Governor, promising to send down the
Surveyor-General to conduct the purchase. Finding, however, that officer could
not be dispensed with, he subsequently (8th April, 1848) sent word to Lieutenant-
Governor Eyre that he found that the services of the Surveyor-General could
not be spared, and instructed the Lieutenant-Governor to appoint some other
person, stipulating it should be Mr. Kemp—or, at least, he should be the
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